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 1.  TIME:  9:00   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION FOR ORDER TAXING COSTS 
FILED BY DOMINATOR, INC., LEONARD LOPEZ 
* TENTATIVE RULING: * 
 
The motion is continued to February 20, 2019 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00477 
CASE NAME: POOL VS. ATCHISON VILLAGE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JOHN POOL 
* TENTATIVE RULING: * 
 
Plaintiff’s counsel Mr. Heppel is ordered to appear to provide the confidential basis for the 
motion to be relieved.  The court notes that service appears to be proper and no party has filed 
an opposition. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01347 
CASE NAME: STEELE VS. CASTLEROCK ARABIANS 
HEARING ON MOTION TO CONTINUE TRIAL AND RELATED DATES 
FILED BY CASTLEROCK ARABIANS, NANCY DUPONT 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to continue trial and related discovery dates is granted for good 
cause. The court schedules trial for May 28, 2019 and the issue conference for May 16, 2019.  
The court also sets a further CMC for April 23, 2019.  The parties are ordered to complete 
mediation before the CMC date. All dates are set for 8:30 a.m.  Defense counsel is reminded to 
provide the order after hearing to plaintiff’s new counsel, Paula Grohs. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES, INC. VS. MMS 
HEARING ON MOTION TO AMEND JUDGMENT TO CORRECT CLERICAL ERRORS 
FILED BY MMS QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 5.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CYPRESS CREEK EPC, LLC 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary 
adjudication, brought by plaintiff Cypress Creek EPC, LLC.  The motion is opposed by 
defendant Canadian Solar (USA), Inc. 
 
 Plaintiff Cypress’s motion is denied in full.  The basis for this ruling is as follows. 
 

A. The $ 150,000 Bond Premium. 
 
  A-1. The Written Contracts. 
 
 Plaintiff Cypress has failed to negate the existence of a triable issue of fact concerning 
the $ 150,000 bond premium it seeks to recover as breach of contract damages.  There is no 
contractual language, either in the master contract or in the three subject purchase orders, 
suggesting that such a premium can fairly be characterized as part of the “price” to be paid for 
the subject solar modules.  (See, Cal. U. Com. Code, § 2711, subd. (1).) 
 

Section 3.1 of the master contract defines the “contract price” as being the price set forth 
in each accepted purchase order; it says nothing about the cost of securing credit support being 
part of the contract price.  Section 3.1 further affirmatively provides that the contract price “does 
not cover costs and expenses that are for Buyer’s account …” 

 
 Section 7.4 of the master contract provides that plaintiff Cypress “may” seek credit 

support, but it says nothing about defendant Canadian reimbursing plaintiff tor the cost of 
obtaining such credit support.  Section 14.3 is an integration clause providing that the master 
contract can only be modified in writing.  (See also, Amendment, p. 9, ¶ 12.)  Finally, section 9.1 
of the master contract bars the recovery of all consequential damages. 

 
Read together, these contract provisions are not susceptible to the interpretation that 

a payment bond premium is part of the “price” that plaintiff Cypress would pay for the subject 
solar modules 

 
 A-2. Plaintiff’s Parol Evidence. 
 
Plaintiff Cypress offers evidence that there were discussions concerning what form of 

credit support plaintiff would need to provide in order to secure payment terms more favorable 
than the default payment terms specified by the master contract.  However, this evidence does 
not suggest that the contractual language identified above can reasonably be interpreted as 
treating the cost of such credit support as part of the purchase price. 

 
B. No Partial Summary Adjudication. 
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 Plaintiff Cypress seeks recovery of the bond premium in each of its three causes of 
action.  (Complaint, ¶¶ 24, 35, and 46.)  Because the Court has found that plaintiff has failed to 
negate the existence of triable issues concerning this damage item, the Court cannot grant 
summary adjudication of any of the three causes of action.  (See, DeCastro West Chodorow & 
Burns, Inc. v. Superior Court (1996) 47 Cal.App.4th 410, 422 [the statute “does not permit 
summary adjudication of a single item of compensatory damage which does not dispose of an 
entire cause of action”].) 
 

C. The Limitation of Liability Clause. 
 

 C-1. The Written Contracts. 
 
The limitation of liability clause in the master contract reads as follows: 

 
9.2 Unless otherwise provided by applicable law, seller’s aggregate liability, 

if any, in damages or otherwise, shall not exceed 125% of the total 
contract price paid to seller by buyer for the applicable products furnished 
that gave rise to the claim. 

 
While the Court cannot summarily adjudicate the correct interpretation of this clause, for the 
reasons stated above, the Court offers its preliminary assessment of the correct interpretation 
for the parties’ guidance in future proceedings. 
 
 The Court finds plaintiff Cypress’s interpretation of the limitation of liability clause far 
more plausible than defendant Canadian’s interpretation.  The phrase “aggregate liability” 
plainly refers to those liabilities specifically identified in the master contract, including primarily 
(1) damages for delayed delivery and (2) damages for breach of warranty.  If the combination of 
delay damages and warranty damages were to exceed 125% of the contract price for a given 
purchase order, the limitation of liability clause would serve as a cap on those damages. 
 

The use of the phrase “products furnished” in the limitation of liability clause plainly 
indicates that the clause would not apply to a situation where no products were furnished.  
There was no need to specify plaintiff Cypress’s remedy for such a situation, because it is 
covered by the California Uniform Commercial Code.  (Cal. U. Com. Code, §§ 2711 and 2712.)  
Defendant Canadian’s argument that the word “furnished” should be interpreted as meaning 
“ordered” is strained and unpersuasive. 

 
Plaintiff Cypress’s interpretation of the limitation of liability clause is supported by 

established case law.  (See, Hawaiian Tel. Co. v. Microform Data Systems, Inc. (9th Cir. 1987) 
829 F.2d 919, 924.  Cf., Milgard Tempering, Inc. v. Selas Corp. of America (9th Cir. 1990) 902 
F.2d 703, 709 [where seller was unable to repair to function as represented the provision 
excluding consequential damages held unenforceable”]; RRX Industries, Inc. v. Lab-Con, Inc. 
(9th Cir. 1985) 772 F.2d 543, 547 [where the seller failed to provide a system that worked as 
represented the provision excluding consequential damages held unenforceable].)  Further, as 
plaintiff correctly observes, limitation of liability clauses are strictly construed.  (See, Philippine 
Airlines v. McDonnell Douglas Corp. (1987) 189 Cal.App.3d 234, 237.) 
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 C-2. Defendant’s Parol Evidence. 
 
 Defendant Canadian offers parol evidence indicating that, during the negotiation of the 
master contract, plaintiff Cypress sought to negotiate the exemption of either delay damages or 
breach of warranty damages from the limitation of liability clause in section 9.2.  Defendant 
declined to agree, stating in certain email messages that section 9.2 would continue to apply to 
“all claims.” 
 
 The Court does not find this evidence persuasive.  The references to “all claims” are 
most reasonably interpreted as references to all claims based on those liabilities specifically 
identified in the master contract for “products furnished,” including primarily (1) damages for 
delayed delivery and (2) damages for breach of warranty. 
  
 D. Evidentiary Matters. 
 
  D-1. Defendant’s Evidentiary Objections. 
 
 The Court rules as follows on defendant Canadian’s evidentiary objections, filed with the 
opposition papers on December 13, 2018. 

 
Declaration of Peter Farlekas 

 
No. 1: Sustained.  Mr. Farlekas testified at his deposition that he did not know 

the relationship between the entity he is employed by, non-party Cypress 
Creek Renewables, LLC, and plaintiff Cypress Creek EPC, LLC.  
Mr. Farlekas does not explain how he has since acquired personal 
knowledge of that relationship.  Further, describing the two entities as 
“affiliates” is not a meaningful explanation of the relationship. 

 
No. 2: Overruled in part.  Defendant Canadian objects to the entire declaration 

on the ground that, throughout the declaration, Mr. Farlekas refers to the 
two Cypress Creek entities collectively as “Cypress Creek.”  The Court 
concurs that this renders the entire declaration ambiguous.  For example, 
paragraphs 33 through 35 have the heading “Cypress Creek’s Damages.”  
Which Cypress Creek entity suffered damages? 

 
 However, in the opposition separate statement, defendant Canadian has 

indicated “Undisputed” next to many of the matters supported by the 
declaration of Mr. Farlekas.  (See, Cal. Rules of Court, rule 3.1350, 
subd. (f)(2) [“the response must unequivocally state whether that fact is 
"disputed" or "undisputed"].)  If certain facts are undisputed, 
the objections to the evidence supporting those facts are moot.  
Accordingly, the Court will sustain this global objection only to those 
specific objections directed to disputed facts: Nos. 8, 9, 11-18, and 27. 

 
Sustained: In addition to the ground identified in the Court’s ruling on objection No. 2, 

the Court sustains the following objections on the following additional 
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grounds.  Nos. 8-9 (lack of demonstrated personal knowledge), 
Nos. 11-12 (secondary evidence rule), Nos. 14-18 (secondary evidence 
rule), No. 27 (lack of demonstrated personal knowledge). 

 
Overruled: All other objections are moot for the reason stated in the Court’s ruling 

on objection No. 2: the corresponding facts in the separate statement 
are undisputed. 

 
Declaration of Marvie Ong 

 
Overruled: Nos. 28-35.  Ms. Ong is competent to testify to these matters in her 

capacity as a custodian of records.  The Court has not considered Ms. 
Ong’s prior deposition testimony, because the relevant excerpts were not 
highlighted.  (See, Cal. Rules of Court, rule 3.1116, subd. (c).) 

 
 Nos. 36-40.  These objections are moot because the corresponding facts 

in the separate statement are undisputed.   
 

Deposition of Vince Ambrose 
 

Overruled: No. 41. 
 
Sustained: Nos. 42-44 (outside the PMK scope). 

 
  D-2. Plaintiff’s Evidentiary Objections. 
 
 The Court has not considered plaintiff Cypress’s evidentiary objections, filed with the 
reply papers on December 24, 2018, because they are not in proper form.  The objections are 
not numbered, making it unduly burdensome for the Court to rule on them.  Further, they are 
organized with reference to the numbered facts in the separate statement, rather than with 
reference to discrete items of evidence.  (See, Cal. Rules of Court, rule 3.1354.) 
 
  D-3. The Parol Evidence Rule. 
 
 The parties take inconsistent positions concerning parol evidence.  Plaintiff Cypress 
offers parol evidence concerning the $ 150,000 bond premium, but objects to defendant 
Canadian’s parol evidence concerning the interpretation of the master contract’s limitation of 
liability clause.  Defendant Canadian takes the reverse position. 
 
 The Court finds that neither side’s evidence is barred by the parol evidence rule, 
because neither side is attempting to alter the terms of the master contract or the three subject 
purchase orders.  Plaintiff Cypress offers extrinsic evidence to establish that these contract 
documents should be interpreted as treating the payment bond premium as part of the purchase 
price.  Defendant Canadian offers extrinsic evidence to establish that “aggregate liability,” as 
used in section 9.2 of the master contract, includes cover damages.  These are both legitimate 
uses of parol evidence.  (Code Civ. Proc., § 1856, subd. (g). See, Kavruck v. Blue Cross of 
California (2003) 108 Cal.App.4th 773, 782.  Cf., Merced County Sheriff's Employees' Ass'n v. 
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County of Merced (1987) 188 Cal.App.3d 662, 673 [party bound by contract interpretation when 
it had "reason to know" other party understand that to be the correct interpretation].) 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC  VS.  CANADIAN SOLAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02191 
CASE NAME: BERMAN VS. KACKLEY 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY ROD DOTSON 
* TENTATIVE RULING: * 
 
The motion has been continued pursuant to stipulation to March 27, 2019 at 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01237 
CASE NAME: DRILL TECH VS. DLD LUMBER 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY DLD LUMBER INC. 
* TENTATIVE RULING: * 
 
DLD’s motion for leave to file a cross-complaint is granted.  CCP 426.50.  As Drill Tech 
acknowledges, leave to amend is liberally granted.  The Court cannot say on this record that 
DLD is filing the cross-complaint in bad faith.  The cross-complaint should be filed within 
10 days of the hearing. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01685 
CASE NAME: DOE VS. APOLLO VETERINARY 
HEARING ON MOTION TO STRIKE PARAGRAPHS 72 & 73 ON 1st Amended COMPLAINT 
FILED BY APOLLO VETERINARY HOSPITAL, KEVIN SINGH 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike paragraphs 72 and 73 of the FAC is granted in part and denied in 
part, without leave to amend.  The Court agrees to strike the reference to “felony criminal 
convictions” in paragraph 72 and the whole of paragraph 73.  Plaintiff concedes that the 
statements are false since defendant has never been convicted of a felony.  Further, reference 
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to criminal conduct involving theft is not pertinent to the cause of action because the particular 
risk complained of here is sexual harassment, not theft.  See Doe v. Capital Cities (1996) 50 
Cal.App.4th 1038, 1054.  To the extent plaintiff suggests that she would like to introduce the 
misdemeanor convictions for impeachment purposes, that ruling is for another day.  
Impeachment allegations are not essential to the claim.  
 
Plaintiff does not appear to contest the striking of the remaining phrases from paragraph 72, 
i.e., “prior and recent history of negligence,… failure to maintain proper records, and 
unprofessional conduct.”  Nonetheless, the Court does not find that the allegation of “prior and 
recent history of… unprofessional conduct” is necessarily false, improper or irrelevant.  
Accordingly, the Court will strike the comments regarding negligence and record keeping but 
save the allegation regarding generic “unprofessional conduct.”  The striking is without prejudice 
to consideration of negligence or improper record keeping should those matters become 
relevant to an issue in the case.  
 
Defendant’s unopposed request for judicial notice is granted. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FOSHAY ELECTRIC CO., INC. 
* TENTATIVE RULING: * 
 
  Defendant Foshay Electric Co., Inc.’s “(Foshay”) demurrer to the Complaint of Plaintiff 
Nuance Energy Group, Inc. is sustained with leave to amend as to the second cause of action 
for fraud.  It is sustained without leave to amend as to the third cause of action for conversion.   
 
FRAUD AND DECEIT (Against all Defendants)  
 
 The second cause of action for fraud is not pled with particularity against Foshay.  From 
the Complaint, it is clear that Plaintiff entered into a written purchase order for commercial solar 
modules with Defendant Kodiak Moon Corporation (“Kodiak Moon”).  The material terms of the 
purchase order were:  that Kodiak Moon would supply Plaintiff with 2,664 units of SPR-E19-
320w Sunpower Modules at a cost of $192.00 per unit, for a total price of $511,488.00.  (Cmplt, 
paragraph 11 and Exhibit A)  Foshay is not a party to the contract.  It is sued for fraud in the 
inducement of the contract because Kodiak Moon’s “agent, broker, representative and/or 
employee,” Defendant Edward Kerry Davis (“Davis”), negotiated the material terms of the 
purchase order. (Cmplt, paragraph 13) Davis apparently also “held himself out as the broker 
“for Foshay and Terra Steward, LLC in his business dealings with Plaintiff.” This is purportedly 
relevant because “Defendants represented that they would act as a broker, purchasing the solar 
modules from a third party and reselling them to Plaintiff.”  (Cmplt, paragraph 12)   
 
 These allegations do not make sense, as the contract was a simple purchase order 
between Plaintiff and Kodiak Moon, negotiated by Davis for Kodiak Moon.  The underlying 
allegations in the Complaint illustrate this:  Davis represented that Kodiak Moon was fully 
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capable of delivering the product Plaintiff required.  (Cmplt, paragraph 14).  Plaintiff paid Kodiak 
Moon $181,094.40 as a deposit.  (Cmplt, paragraph 15)  Later, Plaintiff paid Kodiak Moon an 
additional $250,000 towards the purchase price.  (Cmplt, paragraph 16)  Kodiak Moon breached 
the agreement by refusing to supply the units or return any portion of the money.  (Cmplt, 
paragraph 24)  Plaintiff demanded that Kodiak Moon perform under the agreement but Kodiak 
Moon refused and continued to refuse to perform.  (Cmplt, paragraph 26)  
 
  The Complaint contains no other mention of Foshay, except to identify it as a California 
corporation doing business in San Diego, California.  In short, Foshay’s role in this case (and in 
the fraud) is unknown from the allegations in the Complaint.  Hence, the Complaint is both 
uncertain as to this party and the fraud allegations lack particularity.  See Committee On 
Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216.  The particularity 
requirement for fraud is important.  First, It provides notice to the defendant so as to furnish the 
defendant with certain definite charges which can be intelligently met. Second, the pleading 
should be sufficient to enable the court to determine whether, on the facts pleaded, there is any 
foundation, prima facie at least, for the charge of fraud. 
 
CONVERSION (Against all Defendants) 
 
 The third cause of action for conversion alleges that Plaintiff had a right to 
ownership in the money it paid to Kodiak Moon for certain sunpower modules ($413,094.40).  
(Cmplt, paragraph 41) All Defendants converted the money by “never returning one cent of it 
to Plaintiff or providing Plaintiff with even one of the contracted-for sunpower modules.”  
(Cmplt, paragraph 43)   
 
 The Complaint has failed to state a cause of action for conversion against Foshay, and 
there appears to be no way to cure the defect.  Plaintiff paid only Kodiak Moon, not Foshay.  
The allegations are clear that Kodiak Moon received the money from Plaintiff and never returned 
it.  Foshay never took possession of the allegedly converted money.  (Cmplt, paragraphs 15, 16, 
41, 42)   
 
PROCEDURAL ISSUES 
 
 The parties met and conferred, pursuant to CCP Section 430.41.  See Branch Decl., 
paragraphs 1, 2.  
 
 Plaintiff requests that Defendant’s demurrer not be considered since it was filed one day 
late.  See Mazanetz Decl., paragraphs 1-4 and Exhibit A.  The court declines this request.  
While acknowledging the one day delay in filing the opposition, the court finds no prejudice has 
resulted to Plaintiff.  Plaintiff was able to fully respond to the arguments made by Foshay in 
its opposition. 
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11.  TIME:  9:00   CASE#: MSL17-02400 
CASE NAME: CARTER'S CARPET VS. SEARS HOME 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SEARS HOME IMPROVEMENT 
* TENTATIVE RULING: * 
 
Motion by defense attorney to be relieved as counsel is denied without prejudice due to failure 
to provide proof of service. 

 

  

12.  TIME:  9:00   CASE#: MSL18-01691 
CASE NAME: WELLS FARGO VS. PEREZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Hearing vacated by dismissal of action. 

 

  

13.  TIME:  9:00   CASE#: MSL18-03560 
CASE NAME: PORTFOLIO VS KHAN 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted without leave to amend. 
CCP 438.  The complaint states facts sufficient to constitute a cause of action and defendant’s 
answer admits he owes the debt.  Accordingly, there is no reasonable possibility of curing the 
defect by amendment. Smiley v. Citibank (1995) 11 Cal.4th 138, 164.  Judgment is entered in 
favor of plaintiff and against defendant in the amount of $4,010.05 plus costs of $300.50 for a 
total judgment of $4,310.55. 

 

  

14.  TIME:  9:00   CASE#: MSN16-0431 
CASE NAME: SUSAN BRECHER VS. ALEJANDRO JAUREQUI 
HEARING ON OSC RE: SALE OF REAL PROPERTY 
* TENTATIVE RULING: * 
 
Judgment Debtor is ordered to appear per the OSC issued January 4, 2019.  The parties are 
advised that, absent new information from defendant, the court is inclined to grant Judgment 
Creditor’s application directing the Contra Costa Sheriff to sell the real property at issue.  
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ADD-ONS 

 
15. TIME:  9:02   CASE#: MSC16-00407 
CASE NAME: BRYON JENSEN VS. JOHN MUIR MEDICAL 
HEARING ON MOTION FOR LEAVE TO AMEND EXPERT WITNESS DECLARATION 
FILED BY BRYON J. JENSEN 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 
16.  TIME:  9:03   CASE#: MSC18-00327 
CASE NAME: PHILADELPHIA INDEMNITY VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO 3rd Amended Eminent Domain Complaint 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 

The City of Antioch’s Demurrer to the Third Amended Complaint (“TAC”) is overruled in 
part and sustained in part, with leave to amend.  Any amended complaint shall be filed and 
served on or before February 27, 2019.  If plaintiff elects not to amend, the City shall file and 
serve its Answer to the causes of action that remain in the TAC on or before March 13, 2019.  If 
there is a further meet and confer, defendant shall state specifically whether the meet and 
confer occurred in person or by telephone, pursuant to CCP § 430.41 (a) and (a)(3)(A). 

 
This is a case involving damage caused by a fire that started in the City of Antioch’s Los 

Medanos Spillway and Wasteway (the “Wasteway”) and spread to property owned by plaintiff’s 
insured, Roem Corporation.  Roem’s property is located at 3815 Delta Fair Boulevard in 
Antioch, California (the “Property”).  Plaintiff paid Roem for the loss and obtained an assignment 
of rights.  It now seeks to recover in excess of $870,000.00 from the City and a contractor that 
the City used for weed abatement, defendant Pacific Coast Landscape Management, Inc.  
Plaintiff’s complaint alleges the legal theories discussed below. 
 

First Cause of Action, Inverse Condemnation: 
 
The demurrer to this cause of action is sustained.  Given that this is only the second 

demurrer to be decided by the court, leave to amend will be granted one final time.  CCP § 
340.41 (e)(1) sets a presumptive limit of three amendments in response to a demurrer.  Any 
Fourth Amended Complaint will be that third amendment. 

 
In its ruling on the City’s demurrer to plaintiff’s Second Amended Complaint (“SAC”), the 

court sustained the demurrer to this cause of action because the SAC failed to allege that the 
City owned or was obligated to maintain the Wasteway.  In an attempt to avoid a further 
demurrer after what it assumed would be a minor amendment to cure that defect, the court also 
stated it was rejecting the City’s argument that the SAC failed to allege that a deliberate policy 
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decision caused the harm.  In doing so, the court cited paragraph 26 of the SAC, which alleged 
“Antioch’s design, construction, inspection plan and maintenance plan of the Wasteway was 
defective, exposing Roem to an unreasonable risk of harm from the damage.  Antioch acted 
deliberately with respect to the plans, taking the calculated risk that property in the area, 
including [the Property] would be damaged.” 

 
However, the TAC went beyond the minor amendment the court had contemplated, and 

the complaint no longer appears to contain the key allegation that was in paragraph 26 of the 
SAC.  Instead, the inverse condemnation cause of action in the TAC is alleged now almost 
exclusively in terms of the City’s negligent failure to follow proper practices rather than its 
deliberate choice not to do so.  Thus, the underpinning for the court’s previous comment that a 
deliberate policy decision had been alleged has been removed. 

 
As noted previously, inverse condemnation liability exists only for calculated risks 

undertaken by design, not for individual acts of negligence in carrying out plans that carry no 
such risks if properly executed.  (See Customer Co. v. City of Sacramento (1995) 10 Cal.4th 
368, 381-382; see Yox v. City of Whittier (1986) 182 Cal.App.3d 347, 352, 355.)  Without the 
missing allegation, the demurrer must be sustained. 
 

Second Cause of Action, Negligence: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
This cause of action alleges that the City had duties to abate weeds in the Wasteway 

pursuant to a Memorandum of Understanding with the U.S. Department of Fish & Game, the 
Contra Costa County Fire Protection District Weed Abatement Standards adopted in 2009 and 
2017, and Contra Costa County Ordinance No. 2016-23. 

 
A public entity has no direct liability for common law negligence.  It is liable only to the 

extent provided by statute.  (Guzman v. County of Monterey (2009) 46 Cal.4th 887, 897.)  “One 
such statute is Government Code section 815.6, which provides: ‘Where a public entity is under 
a mandatory duty imposed by an enactment that is designed to protect against the risk of a 
particular kind of injury, the public entity is liable for an injury of that kind proximately caused by 
its failure to discharge the duty unless the public entity establishes that it exercised reasonable 
diligence to discharge the duty.’ . . . A private cause of action lies against a public entity only if 
the underlying enactment sets forth the elements of liability set out in section 815.6.”  (Ibid.)  An 
“enactment” is defined as a “constitutional provision, statute, charter provision, ordinance or 
regulation.”  (Gov’t C. § 810.6.) 

 
A plaintiff proceeding on this theory must plead it specifically. This generally includes 

mentioning section 815.6 explicitly and it definitely includes specifically mentioning the statute 
alleged to impose the mandatory duty and quoting its relevant provisions.  (See Searcy v. 
Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 802; Jacqueline T. v. Alameda County 
Child Protective Services (2007) 155 Cal.App.4th 456, 471.) 

 
Plaintiff has not complied with these pleading standards.  Plaintiff fails to cite 

Government Code section 815.6 and fails to quote the specific language from the MOU, the 
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Weed Abatement Standards, and the Ordinance, instead attaching approximately 30 pages to 
the TAC and leaving it to the court to review all the materials and decide whether any of the 
language in them supports a cause of action under section 815.6.   

 
Plaintiff needs to establish through proper pleading, and through legal argument and 

citation to authority, that the MOU and the Weed Abatement Standards are enactments, and 
that all three sources support a cause of action under section 815.6. 
 

Fourth Cause of Action, Dangerous Condition of Public Property: 
 
The demurrer to this cause of action is overruled. 
 
The court discussed this cause of action fully in its ruling on the previous demurrer.  It 

has not changed its conclusion.  Whether a fire was caused by a carelessly tossed cigarette, 
lightning, or deliberate arson, the maintenance of excessive weeds on a property in a dry area 
of California could be a dangerous condition of public property.  (See Vedder v. County of 
Imperial (1974) 36 Cal.App.3d 654, 659-660 (maintenance of large amounts of gasoline and 
other highly combustible chemicals that caused injury to plaintiff when combined with fire started 
by a private party); Osborn v. Whittier (1951) 103 Cal.App.2d 609 (unsupervised fire in rubbish 
dump); Bonanno v. Central Contra Costa Transit Authority (2003) 30 Cal.4th 139, 148 
(placement of a bus stop not in itself dangerous could constitute a dangerous condition 
“because bus users, to reach the stop, must cross at [a] dangerous crosswalk”). )   

 
The cases are clear that public property may be in a dangerous condition even if the 

danger is only activated by negligent or criminal conduct of third parties.  (See Peterson v. San 
Francisco Community College Dist. (1984) 36 Cal.3d 799 (thick, untrimmed foliage and tress 
adjoining college parking lot stairway, combined with criminal conduct of third party); see 
Jennifer C. Los Angeles Unified School Dist. (2008) 168 Cal.App.4th 1320, 1333-1336; see 
Vedder supra, 36 Cal.App.3d at 659-660.) 

 
The City’s argument regarding the “foreseeable use” of the property is unpersuasive.  As 

used in section 830, “dangerous condition” means “a condition of property that creates a 
substantial (as distinguished from a minor, trivial or insignificant) risk of injury when such 
property or adjacent property is used with due care in a manner in which it is reasonably 
foreseeable that it will be used.  (Gov’t C. § 830 (emphasis added).)  The phrase “used with due 
care” mentioned in section 830 refers to use by the public generally.  It does not refer to 
negligent use by the plaintiff or to negligent or criminal use by third parties that caused the 
injury.  (Murrell v. State of California ex rel. Dept. Pub. Wks. (1975) 47 Cal.App.3d 264, 267 
(“the statute means that the condition is dangerous if it creates a substantial risk of harm when 
used with due care by the public generally, as distinguished from the particular person charged 
as concurrent tortfeasor”); Mathews v. State of California ex rel. Dept. of Transportation (1978) 
82 Cal.App.3d 116, 121.)  Reading this phrase as suggested by the City would improperly 
exonerate the City “from liability to innocent parties by reason of the negligence of another, even 
if the other's negligence did not break the chain of causation.”  (Callahan v. City and County of 
San Francisco (1967) 249 Cal.App.2d 696, 703; see also Swaner v. City of Santa Monica (1984) 
150 Cal.App.3d 789, 799-804.)   
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The City also argues that plaintiff cannot establish the causation element of a dangerous 
condition of public property claim because the TAC alleges the fire was set by an arsonist.  
However, the TAC alleges that the fire would not have damaged the Roem property absent the 
dangerous condition on the City’s property.  (TAC, ¶ 123.)  On the allegations here, whether the 
condition of the Wasteway was a substantial factor in causing plaintiff’s damages is a question 
of fact, not of law.  (See Hurley v. County of Sonoma (1984) 158 Cal.App.3d 281, 287-288.)   
 

The City’s argument that it has no special relationship with plaintiff and thus had no duty 
to protect it from the criminal conduct of third persons or to warn of such conduct, misses the 
point. The City did not need to be in a special relationship with plaintiff’s insured to owe the 
insured a duty not to damage it by a dangerous condition on the Wasteway.  The complaint is 
not proceeding on the theory that the City had a duty to prevent the arsonist from acting or to 
warn of the risk of arson.   

 
The cases the City cites are distinguishable.  Williams v. State of California (1983) 24 

Cal.3d 18, was not a dangerous condition of public property case.  It alleged vicarious liability on 
the part of the State for the actions of a highway patrolman who came to the aid of a motorist.  
Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799 involved the review of 
a trial court order sustaining a demurrer to two causes of action, one for liability of the college 
district and its agents for failing to protect her from a campus assault or warn her of the danger 
and the other for dangerous condition of public property.  While the court’s duty analysis is 
broadly stated, Peterson, other cases, and Government Code section 835 all make clear that 
public entities owe a duty not to maintain a dangerous condition of public property regardless of 
the existence of a special relationship between the public entity and the damaged party.  In 
dangerous condition cases, liability turns on whether the elements of section 835 can be proven, 
not whether a special relationship can.  Those elements include whether there was a dangerous 
condition of public property and whether that condition was a proximate cause of the injury (See 
Peterson, supra, 36 Cal.3d at 810-811; Jennifer C. Los Angeles Unified School Dist. (2008) 168 
Cal.App.4th 1320, 1333-1336.)  There would be no liability if the sole cause of the accident was 
criminal conduct of a third party.  (See City of San Diego v. Sup. Ct. (2006) 137 Cal.App.4th 21; 
Rodriguez v. Inglewood Unified School Distr. (1986) 186 Cal.App.3d 707.)  Whether that is the 
situation here, however, cannot be determined on this demurrer.  (See CACI 433.)    
 

Fifth Cause of Action, Private Nuisance: 
 

The demurrer to this cause of action is overruled.   
 
The court overruled the demurrer to this cause of action the last time too.  Now, 

however, the City adds a new argument:  that nuisance liability does not extend to “damages 
suffered as a proximate result of the independent intervening acts of others.”  (Opening Brief at 
15:15.)  If this statement is focused on the term “proximate cause” then it is unhelpful to the City.  
Whether the City’s operation of the Wasteway was a proximate cause of plaintiff’s damages is a 
question of fact.   

 
On the other hand, if this statement is focused on the term “intervening” and means to 

suggest that principles of intervening and superseding cause are applied differently to a 
nuisance claim than to a claim for negligence or dangerous condition of public property, the 
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court is unpersuaded.  Indeed, the case that the City cites, Martinez v. Pacific Bell (1991) 225 
Cal.App.3d 1557, assumes the proximate cause analysis is the same in either type of case.  
Martinez further states that the issue of proximate cause ordinarily presents a question of fact.  
(Martinez, supra, 225 Cal.App.3d at 1566.)  Martinez held this issue was a question of law on 
the particular claim raised there – the claim of a parking lot attendant that he was assaulted 
because the defendant maintained a public telephone booth nearby that attracted a criminal 
element.  Here, plaintiff is not claiming the nuisance was a condition of the weeds that induced 
an arsonist to set fire to them, but a condition of the Wasteway that caused the fire to spread to 
plaintiff’s property when it otherwise would not have.  Martinez is distinguishable 

 
Barring some significant amendment by plaintiff of the dangerous condition and nuisance 

causes of action, the court will not consider further pleading challenges to them.  The City’s 
remedy now is to seek writ relief or file a motion for summary adjudication. 
 

Defendant’s Request for Judicial Notice filed 12/7/18 
 
 The court grants this unopposed request.  It takes judicial notice of the existence and 
contents of the attached exhibits. 
 

Plaintiff’s Request for Judicial Notice filed 1/10/19 
 

The court grants this unopposed request.  It takes judicial notice of the existence and 
contents of the attached exhibits. 

 

 

17.  TIME:  9:04   CASE#: MSN18-0321 
CASE NAME: PEBBLE NEIGHBORHOOD VS. CCC 
HEARING ON MOTION FOR ATTORNEYS FEES 
FILED BY PEBBLE NEIGHBORHOOD ASSOCIATION 
* TENTATIVE RULING: * 
 
Petitioner Pebble Neighborhood Association’s (“PNA) motion for attorney fees under CCP 

1021.5 is denied. PNA has not demonstrated that it is a successful party, that it enforced an 

important right affecting the public interest, that it achieved a significant benefit for a large class 

of persons, or that the financial burden of private enforcement was necessary.  

PNA has not demonstrated that it is a successful party 

Success is generally measured by obtaining a favorable decision on the merits. A party may 

also be successful if the lawsuit was a “catalyst” motivating the defendants to change their 

behavior “substantially because of, and in the manner sought by, the litigation.” Marine Forests 

Society v. California Coastal Comm. (2008) 160 Cal.App.4th 867, 869-70. PNA must 

demonstrate that its lawsuit “achieved its catalytic effect by threat of victory, not by dint of 

nuisance and threat of expense.” Id.  
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PNA argues that the Court’s rulings on the TRO and preliminary injunction “gave a strong 

indication” as to how the case would ultimately be decided. Reply Memo, p.3:19-20. In fact, the 

Court merely preserved the status quo between the parties and took great pains to explain that 

it was not indicating how it would ultimately rule on PNA’s suit. See Ruling on Preliminary 

Injunction (“At this point, it is anyone’s guess who will prevail on the setback requirement.”)   

Real parties in interest, the Mulchandanis, contend that they voluntarily withdrew their original 

Accessory Dwelling Unit (ADU) because they came up with a preferable design that could under 

“no circumstance” be subject to “further delay” or “costly annoyance.”  Decl. of A. Mulchandani, 

para. 17, 18.  The Mulchandanis attest that the County never required or urged them to change 

the design, nor were the Mulchandanis concerned about the outcome of the action. Id. The 

evidence therefore indicates that the original ADU was withdrawn due to “nuisance and threat of 

expense” rather than by “threat of victory.” Marine Forests.  

PNA did not enforce an important right affecting the public interest 

PNA must establish that it vindicated an important societal right; a right which does not involve 

“trivial or peripheral public policies.” Roybal v. Governing Bd. Of Salinas City Elementary School 

Dist. (2008) 159 Cal.App.4th 1143, 1149; see also Woodland Hills Resident Assn., Inc. v. City 

Council (1979) 23 Cal.3d 917, 934. PNA insists that its action to enforce a zoning law in a 

particular way necessarily concerns a “vital public interest,” citing Schafer v. City of Los Angeles 

(2015) 237 CalApp.4th 1250, 1263. But Schafer does not address whether pursuit of alleged 

zoning law violations in a neighbor dispute entitles a party to private attorney general fees.  

Nor are the other cases cited by PNA persuasive authority. La Miranda Avenue Neighborhood 

Assn. of Hollywood v. City of Los Angeles (2018) 22 Cal.App.5th 1149 (fees awarded where 

petitioners prevailed at trial to initially prevent a Super Target store from being built in 

Hollywood); Save Our Heritage Organization v. City of San Diego (2017) 11 Cal.App.5th 154 

(fees denied in action concerning the revitalization of the heavily visited Balboa Park); Starbird 

v. County of San Benito (1981) 122 CalApp.3d 657 (fees justified in action involving application 

of CEQA to a manufacturing facility).  

Here, no “right” has been vindicated since the proper application of the 25-foot set back has not 

been adjudicated one way or the other. All that has happened is that the Mulchadanis moved 

their ADU 14 feet further back from the private road. This act only benefits the three 

homeowners who live farther down the private lane from the Mulchadanis and does not 

implicate an important societal right. 

PNA did not achieve a significant benefit for a large class of persons 

PNA must demonstrate that its lawsuit conferred a significant benefit on a large class of 

persons. “The mere vindication of a statutory violation is not sufficient to be considered a 

substantial benefit by itself.” Concerned Citizens of La Habra v. City of La Habra (2005) 131 

Cal.App.4th 329, 335. As mentioned above, there has been no vindication of a statutory violation 

since the action concluded without a ruling on the merits. 
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Moreover, there is no evidence that the lawsuit benefited a large class of people. PNA does not 

represent the interests of the Pebble Neighborhood as a whole. Mulchandai Decl., para. 13, 20. 

Rather, PNA is the name the small handful of homeowners who live next to the Mulchandanis 

have bestowed upon themselves. See Exh. 2 to Mulchandani Decl. To the extent anyone 

benefited from this action and the redesign of the Mulchandani’s ADU, it is the few neighbors 

who constitute the PNA.   

PNA has failed to establish that the financial burden of private enforcement was necessary 

To recover fees, PNA must prove that the cost of its “legal victory transcends [its] personal 

interest.” Roybal, supra, 159 Cal.App.4th at 1151. PNA must show that the public benefit in the 

ADU redesign exceeded the private interests of the association. See Williams v. San Francisco 

Bd. of Permit Appeals (1999) 71 Cal.App.4th 442, 447-450; Lyons v. Chinese Hospital Assn. 

(2006) 136 Cal.App.4th 1331, 1351.  PNA has not shown the public benefit in setting the ADU 

further back on the private drive.  

Nor has it established that private enforcement of the zoning issue was necessary in the first 

instance. Vasquez v. California (2008) 45 Cal.4th 243, 247-48 (in evaluating whether private 

enforcement was necessary, a court should consider “whether the party seeking fees attempted 

to resolve the matter before resorting to litigation”). While the first cause of action relates to the 

setback issue, there is ample evidence to suggest that PNA’s primary motivation in the litigation 

was to force the Mulchandanis to move their ADU to the eastern portion of their property. For 

example, the Petition itself states that PNA’s “only issue with the ADU is its proposed location” 

(Petition, p.4:23-24), which is “on the small piece of land across from the private drive of the 

primary residence.” Id. at p.4:10-11. PNA stated that it would not “oppose an ADU on the other 

side of the private drive, adjacent to the existing principal house.” Id. at p.4:22-23. See also Exh. 

2 to the Petition (PNA “objects to the ADU in the location presently proposed” but it would not 

object if the ADU were moved to the eastern portion of the property). 

The problem is that PNA never asked the Mulchandanis to redesign their ADU to sit 25’ from the 

private drive on the western portion of their property. Mulchandani Decl., para. 7-14. Had they 

done so, this entire action might have been averted.  

The parties’ unopposed requests for judicial notice are granted. 

County’s Evidentiary Objections 

Henderson Decl., Objection no. 1, sustained.  

       Objection no. 2, sustained. 

       Objection no. 3, sustained. 

       Objection no. 4, sustained. 

       Objection no. 5, overruled. 
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Steele Decl., Objection no. 1, sustained. 

       Objection no. 2, sustained. 

       Objection no. 3, overruled. 

       Objection no. 4, overruled. 

Wenter Decl., Objection no. 1, sustained. 

       Objection no. 2, overruled. 

       Objection no. 3, sustained. 

       Objection no. 4, overruled. 

Latner Decl., Objection no. 1, sustained. 

       Objection no. 2, sustained. 

       Objection no.3, overruled. 

       Objection no. 4, overruled. 

 

 

 


